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Statutes -- Subordinate legislation -- Validity --
Vet eri nari ans' associ ati on passing by-|aw prohibiting menbers
fromacting as enpl oyees of humane societies except for
speci fied purposes -- Dom nant purpose to restrict conpetition
from humane society clinics -- By-lawinvalid -- Veterinarians
Act, R S. O 1980, c. 522.

Limtations -- Public authorities -- Statute permtting
action agai nst persons for act done in pursuance of statutory
duty only if comenced within six nonths of date when cause of

action arose -- Not applicable to action to have by-I| aw of
pr of essi onal associ ation declared invalid when by-|aw passed
for unl awful purpose -- Public Authorities Protection Act,

R S.O 1980, c. 406, s. 11.

An anendnment to a by-law of the Ontario Veterinary

Associ ation, passed in 1983, under the Veterinarians Act,

R S. O 1980, c. 522, permtted a nenber to practise veterinary
medi ci ne as an enpl oyee of an incorporated and lawfully
operating humane society only if services were limted to spay
and neuter procedures. The plaintiff operated four veterinary
clinics, and evidence denonstrated that veterinarians enpl oyed
by it would not continue their enploynment if their work was
restricted to spay and neuter procedures. As a result, clinics
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woul d have to cl ose, and no new ones could be opened. In an
action for a declaration that the by-law was invalid, held,
there should be judgnent for the plaintiff and the by-I|aw
shoul d be decl ared invalid.

Al t hough one of the purposes of the by-law was to deal with
conflicts of interest, the dom nant purpose was the limting of
conpetition fromanimal clinics operated by the plaintiff and
ot her humane societies. Therefore, the by-law was invalid, as
by-l aws enacted for the purpose of limting conpetition are not
aut hori zed under the Veterinarians Act.

Section 11 of the Public Authorities Protection Act, R S. O
1980, c. 406, limting an action agai nst a person for an act
done in pursuance of any statutory duty unless commenced within
six nonths after the cause of action arose, is not applicable
in this case, since the dom nant notive in enacting the by-Iaw
was to deal with elimnation of conpetition. The acts
conpl ai ned of were not done in the intended execution of a
statute, but only in pretended execution.

Cases referred to

Warne v. Province of Nova Scotia et al. (1969), 1 N.S.R (2d)
150; G Scammell & Nephew, Ltd. v. Hurley et al., [1929] 1 K B
419

Statutes referred to

Ontario Society for the Prevention of Cruelty to Animals Act,
R S. O 1980, c. 356

Public Authorities Protection Act, RS O 1980, c. 406, s. 11

Veterinarians Act, R S.O 1980, c. 522

Rul es and regul ations referred to

Rul es of Civil Procedure, Rule 23, rule 23.04(1)
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ACTI ON for a decl arati on.

lan F.H Rogers, QC , and R Kenneth S. Pearce, for
plaintiff.

Donal d Posluns and J. Mchael Milroy, for defendant, Ontario
Vet eri nary Associ ati on.

Kenneth E. Wse, for individual defendants.

SQUTHEY J.:-- At issue in this case is the validity of a by-

| aw of the defendant, the Ontario Veterinary Association (the
"OVA' ') providing that a nenber of the OVA enployed by a
humane society to practise veterinary nedicine has a conflict
of interest and is guilty of unprofessional conduct unless the
menber provides only spay and neuter procedures. There was

evi dence that veterinarians would be unwilling to be enpl oyed
by the plaintiff, a humane soci ety operating under the nanme
"Ontario Humane Society", if their work was limted to spay
and neuter procedures. The effect of the by-law, therefore,
woul d be to prevent the plaintiff from enploying veterinarians
and fromcontinuing to operate animal care clinics. The
plaintiff's subm ssion was that the object or purpose of the

i mpugned by-law was to elimnate the OVA's clinics as
conpetition for veterinarians in private practice, and that the
by-law, therefore, was not authorized by the enabling statute,
the Veterinarians Act, RS O 1980, c. 522, and is invalid.

It was common ground that by-laws enacted for the purpose of
[imting conpetition are not authorized by the Veterinarians
Act. The defence of the OVA was that the general rul e against
permtting a veterinarian to practise as an enpl oyee of a
person who is not hinself a qualified veterinarian is intended
to prevent the conflict of interest which may ari se when a
veterinarian conmtted to serve an animal or its owner is in
the service of a third person. The defence contended that the
exception to the general rule permtted in the case of humane
societies is justified in respect of spaying and neutering only
because of the socially desirable result believed to fl ow
t herefrom of reduci ng the nunber of unwanted pet animals, and
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that the purpose of the inpugned by-law was to preserve the
rul e against conflicts of interest except to the extent
necessary for the exception.

Backgr ound

The plaintiff is a corporation continued under the Ontario
Society for the Prevention of Cruelty to Aninmals Act, R S. O
1980, c. 356. Its sole object under that Act is to facilitate
and provide for the prevention of cruelty to animals and their
protection and relief therefrom The plaintiff has 15
affiliated societies throughout the province, which are
separately incorporated legal entities, and 37 branches, which
are not separate legal entities. The primary obligation of the
plaintiff is to enforce the law. In conjunction with its
affiliates and branches, it appoints inspectors to investigate
of fences, perforns animal protection and control services under
arrangements wth provincial and | ocal governnents, and
operates 26 small animal shelters to house unwanted, stray or
abandoned ani mals. The | ands and buil dings of the plaintiff are
exenpt fromtaxation except for |ocal inprovenent and schoo
pur poses. The precise status of the plaintiff as a non-profit
or charitabl e organi zati on was not described in the evidence,
but the plaintiff appears to be regarded as a vol unt eer,
charitabl e organi zation, which depends on donations and
gover nnent grants.

In or about 1973, the plaintiff opened an animal clinic in
Scar borough. This was followed by clinics in M ssissauga
(1975), North York (1978), and Newmarket (1982). The
decl ared purpose of these clinics was to provide | ow cost spay
and neuter procedures and to provide veterinary services to
ani mal owners regardl ess of their econom c circunstances. No
animal was to be turned away, however. Where owners clainmed to
be unable to pay the normal charges for treatnent, an attenpt
was made to determine their circunstances, without requiring a
formal nmeans test, and to nake appropriate arrangenents to
defer paynment over a period of time, or until the circunstances
of the owner changed. Owners who were capable of doing so,
however, were charged normal fees for veterinary services. The
charging of fees to such owners produced substantial revenues
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on which the plaintiff cane to rely. Sonme nenbers of the OVA in
private practice regarded this part of the plaintiff's
operations as "unfair" conpetition, because the plaintiff was
receiving public support and tax advantages not available to
them It is abundantly clear that the provision of veterinary
services for nornmal fees to persons having the neans to pay was
the principal cause of antagoni smthat devel oped between the
plaintiff and the OVA

The follow ng events throw sone [ight on the issue to be
det er m ned:

(1) By letter dated COctober 15, 1981, the OVA requested the
Attorney-Ceneral for Ontario to investigate the plaintiff, its
charitable status, and its use of public funds, received either
directly fromthe public through donations or from governnent
contracts and grants. The letter contained the foll ow ng:

The Ontario Hunane Soci ety operates three or four veterinary
clinics in direct conpetition with privately owed veterinary
facilities in the Toronto area.

We question whether licensed charities should be allowed to
operate profit-making businesses in direct conpetition with
unsubsi di zed busi nesses. If these operations are designed to
aid the needy or owners who cannot afford veterinary care, it
woul d make sense, but this appears not to be the case. Taking
it toits extrene, it is very easy to conceive such a system
taking over entirely the dog control and the small anima
veterinary industry in this province as a direct result of
its tax free status.

(2) I'n Novenber, 1982, Price Waterhouse Associ ates,
managenent consultants retained by the Mnistry of the
Solicitor-Ceneral, conpleted a report on the organization,
managenent and financi al nanagenent aspects of the Ontario
Humane Society. The report was critical of the attitude of M.
Tom | . Hughes, executive director of the plaintiff, towards
ot her organi zations, including the OVA, with which the
plaintiff was obliged to maintain working relationships. It
found the quality of these relationships to be generally | ow,
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and, in sone cases, openly hostile, because of the tendency to
treat other individuals and organizations wth different views
regarding animal welfare issues in an adversarial fashion, and
to cause the plaintiff to beconme enbroiled in conflicts on an
ongoi ng basis. Mst inportantly, the Price Waterhouse report
recommended that the right of the Ontari o Humane Society to
practise veterinarian nedicine be restricted to spaying and
neuteri ng, energency care, and any service to an ani nal whose
owner can give evidence of econom c hardship.

(3) Early in 1983, the OVA produced a report entitled "A
Study and Review of the Econom c and Social Benefits of Pets in
Ontario". The report expressed concern about conflicts of
interest that mght arise for veterinarians enployed by public
agenci es, but al so conpl ai ned about unfair conpetition for
private practices fromspay and neuter clinics managed by
muni ci palities and humane societies. The report said that:
"Such unfair conpetition is an inappropriate response to the
probl em of animal control."

The report conpl ained that such clinics were not nade
avai lable only to | owincone owners, and were not restricting
their attention to spaying and neutering.

(4) Areport by Dr. Cayton A MacKay, comm ssioned by the
OVA, on governnent-subsidi zed veterinary practice was produced,
dated February 14, 1983. Referring to the four clinics operated
by the plaintiff, the author concluded: "In nmy opinion, this
ever expanding intrusion into private practice by unfair
conpetition of the OH S. under the direction of M. T.I.
Hughes is the nost serious of all problens in this report.”

(5 In a position paper submtted by the plaintiff to a
Iiaison commttee appointed by the Solicitor-CGeneral under the
chai rmanship of M. Lorne Maeck in accordance with a
recommendation in the Price Waterhouse report, M. Hughes
stated the foll ow ng:

It is the policy of the Ontario Humane Society to provide
| ow- cost veterinary services to persons who are suffering
econom ¢ hardship and are unable to afford the regul ar
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veterinary fees. In addition, it is the policy of the Society
to provide spaying and neutering of animals, at cost, to any
menber of the public. To achieve these goals, the Society has
created four veterinary clinics and it is the intention and
the policy of the Society to expand those clinics until,
eventual ly, every animal shelter operated by the Society has
a veterinary conponent.

W have, traditionally, tried to screen the people who ask
for assisted veterinary services. This is acconplished by a
personal interview between the animal owner and the
Supervisor (not the veterinarian) who is trained to ask the
appropriate questions and assess the answers. W do not
reject or turn away ani mal owners who ask for our services
and are able to pay the full fee. In nbst cases they are
required to do so. If they are not able to pay the fee, then
they are provided wwth the services at either reduced cost
or, in some cases, at no cost at all or, in other cases, on a
deferred paynent systemor on a "trust" basis that perhaps
they will pay the whole or part of the fee in the "future".

I n other words, whatever arrangenent is appropriate and best
suits the needs of the animl owner. However, in all cases,
the animal is cared for. W provide spaying or neutering "at
cost" to any nenber of the public.

However, in an attenpt to reach an agreenent with the
Ontario Veterinary Association which that body will accept
and endorse and co-operate with the Society in providing
veterinary services to the public, we are prepared to discuss
a formula by which the Ontari o Humane Soci ety would restrict
its veterinary activities to the area of veterinary services
recommended by the Price Waterhouse Report. To do this, the
Soci ety woul d require an annual grant fromthe Governnment of
approxi mately $37,500 for each veterinary unit we operate in
the Province of Ontario. This anmount represents 50% of the
approxi mate cost of providing a veterinary "unit". This grant
shoul d be nade avail able annually in addition to all other
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operating funds or grants which the Government may nake to
the Society fromtine to tinme for other phases of the
Society's work or for the other two phases of veterinary
services referred to earlier in this nmenorandum

It was acknow edged by counsel for the OVA that the anmendnent
of the by-laws of the OVA in 1983 to introduce the provision
restricting veterinarians enployed by humane societies to spay
and neutering procedures was precipitated by M. Hughes'
subm ssion to the Maeck Commttee.

Before the 1983 anendnent, the rel evant provisions of the by-
| aws of the OVA were the foll ow ng:

53. For the purposes of the Act, "unprofessional conduct"”
neans:

1. Having a conflict of interest as defined by s. 54.

(54).-(2) A nmenber has a conflict of interest where the
menber practises veterinary nedicine in any kind of
association with any person, including a corporation, other
than in accordance with subsection 3.

(3) A nenber may practise veterinary nedicine,

(a) as an enpl oyee or partner of another nmenber who is
engaged in the practice of veterinary nedicine,

(b) as an enpl oyee of a municipal or other governnent or an
agency t her eof,

(c) as an enployee of a university,
(d) as an enployee of an individual, firmor corporation if,
in the course of such enploynent, the nmenber provides

prof essi onal services only to his enpl oyer,

(e) as an enployee of an individual, firmor corporation
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selling animal food products or carrying on a simlar
business if, in the course of such enploynent, the nenber
perforns professional services related only to his enployer's
products and only,

(1) for an established custoner of his enployer and at the
custonmer's farmor simlar lay establishnment, and

(1i) after notifying, or having taken all reasonabl e steps
to notify, the normally attending veterinarian of both the
menber's intention to visit and the reasons for the visit
sufficiently before the nenber's arrival at the farm or
simlar establishnment that the normally attending
veterinarian can reasonably discuss the intended visit with
his client, and, if desirable, nake reasonabl e arrangenents
to meet the nmenber before, or at the start of, his visit in
the interests of properly co-ordinated veterinary services,

(f) as an enpl oyee of an incorporated or unincorporated
humane society if, in the course of such enploynent, the
menber perforns professional services pursuant to a witten
contract that,

(1) provides clearly that the nmenber is responsible and
authorized to nmake all decisions relating to the quality and
pronotion of his services and the health of the subject
animal s, and

(1i) is available and produced to the Association on request
t herefor.

The 1983 anendnment was contained in By-law 121, which was
approved by the nenbers of the OVA at its annual genera
meeti ng on Novenber 12, 1983. As a result of By-law 121, s. 54

of the by-laws, as anmended, reads as foll ows:

54.-(3) A nenber may practise veterinary nedicine,

(f) as an enployee of an incorporated and | awfully-operating
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humane society if, in the course of such enploynent, the
menber,

(1) only provides spay and neuter procedures, including the
pre-, intra- and post-operative managenent usually associ ated
with, and incidental to, such procedures, and

(1i) perfornms such procedures under a witten contract with
t he enpl oyi ng soci ety which provides clearly that the nmenber
is responsi ble and authorized to make all decisions relating
to the quality and pronotion of the nmenber's professional
services and the health of the subject aninmals.

| accept the evidence of M. Hughes that the veterinarians
enpl oyed by the plaintiff would not continue inits enploy if
their work was restricted to spay and neutering procedures. Hi's
evidence to that effect was confirned by the testinony of Dr.
Mol oo, Dr. Filiplic, and Dr. Carke, all of whomare
veterinarians enployed by the plaintiff during the rel evant
period. Enforcenent of By-law 121 woul d have had the effect,
therefore, of preventing the plaintiff fromoperating its four
animal clinics and fromopening simlar clinics in other
cities. The obvious effect of the anmendnent, therefore, was to
restrict conpetition, even if that was not its object or
pur pose.

The officers of the OVA have consistently maintained that the
pur pose of the anendnment was not to restrict conpetition, but
to elimnate the conflict of interest that arises when a person
provi di ng professional services to a client is subject to the
direction or control of soneone other than that client. The
concern of the OVA was said to be that a veterinarian enpl oyed
by the plaintiff at one of its clinics owed a duty to, or was
subject to the control and direction of, his enployer, whereas
his sole duty as a veterinarian should be to the animal being
treated, or its owner.

The OVA took the position that the plaintiff could still keep
its clinics in operation, and have them avail able to provide
| ow-cost or free veterinary services to the needy, by |easing
the clinic facilities to the veterinarians. The veterinarians
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woul d then operate the clinics as their own independent
practices, but under arrangenents whereby the humane societies
woul d subsi di ze owners who were unable to pay the full fees.
The OVA undertook that there would be no enforcenent of By-I|aw
121 for a year after its adoption at the 1983 annual general
meeting of the OVA, in order to give the humane societies tine
to work out appropriate arrangenents with veterinarians for the
operation of their clinics.

In the year that foll owed Novenber 12, 1983, there were
conti nui ng di scussions between representatives of the OVA and
M . Hughes, regarding an appropriate formof |ease and
agreenent to cover the operation of the clinics. Wen no
agreenent on a satisfactory contract had been reached within
the year, the OVA agreed at a neeting on Novenber 21, 1984, to
extend the period of non-enforcenent for another 60 days, or
until the end of January, 1985. There were sone prom sing signs
that the controversy might be settled by agreenent. The Essex
County Humane Society, an affiliate of the plaintiff, reached a
tentati ve agreenent, acceptable to the OVA, for the operation
of its animal hospital by a veterinarian, Dr. Christina Watson,
who was an enpl oyee. (The evidence is that the agreenment was
made reluctantly, however, and because the Essex County Humane
Soci ety thought it had no choice but to do so.) The Toronto
Humane Soci ety undertook by letter dated Decenber 10, 1984, to
make contractual arrangenments which conplied with By-law 121 by
April 30, 1985. In a letter dated Novenber 23, 1984, M. Hughes
confirmed the verbal assurance given on Novenber 21, 1984:

that the Ontario Humane Society, together with the Essex
County Humane Soci ety and the Toronto Hunane Society, are
prepared to make a concerted effort to devel op a satisfactory
formof contract, wthin sixty days, which would cover the
prof essi onal services provided to the societies by nenbers of
t he Association and which would neet the requirenents of By-
| aw 121 as anended by the OVA in Novenber, 1983 to the
mut ual satisfaction of the Ontario Veterinary Association,
the Ontari o Hunane Society, and our affiliated societies, the
Essex County Hunmane Society and the Toronto Humane Soci ety.

On January 3, 1985, M. Hughes sent to the OVA a draft of a

1986 CanLll 2521 (ON SC)



proposed agreenent between the plaintiff and its veterinarians
for the | easing and operation of its clinics. Wen the OVA
replied on January 14, 1985, that it was inpressed with how
close the first draft canme to neeting the requirenents of By-

| aw 121, but that there were a "few' clauses that woul d not

be satisfactory (actually eight), M. Hughes replied that his
board of directors had instructed himto advise that the
plaintiff was not prepared to accept any further anmendnents to
t he proposed formof contract, and that the plaintiff would
comence | egal proceedi ngs unl ess assured by the OVA that By-
law 121 woul d not be inplenmented. The OVA replied by
expressi ng di sappoi ntnent at M. Hughes' "sudden about face",
but did not give the assurance denmanded. This action foll owed.
An interlocutory injunction was granted by R E. Holland J. on
July 4, 1985, restraining the defendants until trial from

t aki ng any steps or proceedings to enforce By-law 54 as anended
by By-law 121.

The issue and the rel evant | aw

The action was brought agai nst the OVA and the individuals
who were nenbers of the council of the OVA when By-law 121 was
passed on Cctober 5, 1983. There were 10 individual defendants
by the tinme the trial commenced. Counsel for the plaintiff
explained in his opening at trial that the plaintiff was
asserting three causes of action against the defendants arising
out of the enactnent of By-l|law 121:

(1) knowi ngly inducing breaches of the contracts of enploynent
between the plaintiff and the veterinarians enpl oyed by the
plaintiff;

(2) conspiracy to injure;

(3) deliberate abuse of public office.

On the ninth day of the trial, |eave was granted to the
plaintiff under Rule 23 to discontinue the action against al
i ndi vi dual defendants, but with the provision under rule
23.04(1) that such discontinuance would be a defence to any
subsequent action agai nst such individual defendants arising
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out of the facts giving rise to this action. The order
permtting discontinuance provided that the parties against
whom t he action was discontinued were entitled to their costs,
but provided that subm ssions would be heard in due course as
to whether a Bull ock order should be nmade respecting those
costs if the action succeeded agai nst the OVA

The trial then proceeded with the sole issue being whether
By-law 121 was invalid, either as a deliberate abuse of public
office, or because it was unauthorized for any other reason.
M. Posluns fairly conceded that the by-law could not be
justified on the ground that it was a legitinmate attenpt to
[imt conpetition. It was that concession which led ne to say
at the beginning of these reasons that it was comon ground
that the by-law was not authorized by the Veterinarians Act, if
it was enacted for the purpose or with the object of Iimting
conpetition.

A by-law may have authorized as well as unauthorized

pur poses, however. | amsatisfied in this case that one of the
pur poses of By-law 121 was to deal with conflicts of interest.
On the other hand, | amalso satisfied that the limting of

conpetition was not only the necessary effect, but al so one of
t he purposes, of enacting By-law 121. This is a case in which
pl ural purposes are present.

M. Rogers referred ne to de Smth's Judicial Review of
Adm ni strative Action, 4th ed. (1980), at p. 329, where five
separate tests for such cases are derived fromthe existing
case-law. The appropriate test to be applied in this case, in
my judgnent, is the second one nentioned in de Smth, nanely,
what was the dom nant purpose for which the by-law was passed.
This was the test selected by Cowan C.J. T.D. in Warne v.
Province of Nova Scotia et al. (1969), 1 N.S.R (2d) 150.

What was the dom nant purpose of the OVA in passing By-law 1217

| amquite satisfied on the evidence that the effect of By-
law 121, if enforced, would be to prevent the plaintiff from
operating its existing animal care clinics and from openi ng new
ones, because it would be unable to hire veterinarians who
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woul d be content to do only spay and neutering procedures in
respect of animals brought to those clinics. | amalso quite
sure that the council and the nenbers of the OVA who passed By-
law 121 knew that this would be the result of enforcing the
by-law. The question is whether the purpose of achieving this
result was to deal with conflict of interest situations, or was
to elimnate the plaintiff as a conpetitor. If both purposes
exi sted, was the latter the dom nant purpose?

The nost telling evidence against the contention that concern
about conflicts of interest was genuinely an inportant reason
for the enactnment of By-law 121, is that the OVA had anended
its by-laws in 1979 to deal specifically with the conflict of
i nterest concern, by providing that every veterinarian enpl oyed
by a humane society nust have a witten contract, available for
i nspection by the OVA, which provided that the veterinarian was
responsi bl e and aut horized to make all decisions relating to
the quality and pronotion of his services and the health of the
animals. No reason was established in the evidence as to why
that provision could not have been enforced and nmade to deal
effectively with the conflict of interest problem if one
really did exist. The evidence is that the veterinarians
enpl oyed by the plaintiff did not have such contracts. If the
OVA was unaware of this fact until 1983, as was suggested, it
is a reasonable inference that the OVA did not nmuch care about
ensuring conpliance with its by-law. Wien the OVA discovered in
1983 for the first time, as was clainmed, that the provision
regardi ng contracts of enploynment was being ignored, | think it
woul d have been nore appropriate to discipline the
veterinarians involved or to require conpliance, if the rea
concern was conflicts of interest, rather than putting the
humane soci eties out of business.

M . Posluns advanced five reasons why the OVA m ght genuinely
have believed in 1983 that its 1979 by-law dealing with the
conflict of interest problem affecting humane soci ety enpl oyees
was not working. | understood his argunent to be that these
five reasons supported the inference that the 1983 anendnent
was directed to renedying the conflict of interest situation,
and not primarily to the limtation of conpetition. | found
none of them convincing. | shall deal with them one by one.
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First: It was not clear to the OVA until 1983, that the
plaintiff's clinics would not be restricted to needy clients
and that they would accept full-fee paying clients.

| do not understand why this realization would have
hei ght ened concern about the conflict of interest problem It
is surely just as inportant that there be no conflict of
interest in the case of the treatnment of animals of needy
persons as it is in the case of animals of owners able to pay
full fees.

Second: It was only in M. Hughes' subm ssion to the Maeck
Comm ttee, dated June 20, 1983, that the plaintiff made clear
its intention to expand its clinics throughout the province.

If conflict of interest was a factor of real significance,
think sone attenpt would have been made to enforce the 1979 by-
| aws, which were specifically directed to that problem The
fact that the correcting by-law was enacted only after the OVA
becane aware of plans for a province-w de expansi on of the
clinics is, in ny judgnent, nore indicative of a concern about
conpetition than a concern about conflict of interest.

Third: It was not necessary for the plaintiff to enpl oy
veterinarians in order to cause veterinary services to be
supplied wth such assistance for needy owners as coul d be
af forded and was deened appropriate. For exanple, there was the
| ease arrangenment nmade between the Essex County Humane Soci ety
and Dr. Christina Watson. Thus, there would be no restriction
on conpetition, it was agreed, because these other arrangenents
coul d have been used.

It appears to ne that the OVA by enacting a by-law that would
prevent the plaintiff from enploying veterinarians had gone
just about as far as it could go in elimnating conpetition
fromthat direction. The next step would have been to prevent
the humane societies fromleasing animal hospital facilities
and equi pnent to the veterinarians. The fact that the OVA | eft
it open to the plaintiff and other humane societies to do what
any ot her person could do, nanely, to | ease an ani mal hospital
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facility to a veterinarian, is not very cogent evidence that
the OVA was not concerned with conpetition fromthe plaintiff
when it enacted the by-law requiring the plaintiff to get out
of the animal clinic business.

Fourth: Evidence was given of instances where ani mal care had
suffered at humane society clinics, particularly that of the
Toront o Humane Soci ety, because of intervention by |lay persons
in the managenent.

| f these instances, or any other simlar instances, were
really of significance in leading to the enactnent of By-I|aw
121, | would have expected to find sonme reference to themin
t he proceedings and reports of the OVA at the tine. They were
not nmentioned. | find nore significant the evidence that the
OVA was told in 1983 by the veterinarians enpl oyed by the
plaintiff that they were not subject to interference by |ay
people in their work as veterinarians.

Fifth: The requirenent under the 1979 by-laws for witten
contracts guarant eei ng professional independence of
veterinarians enpl oyed by humane societies was not conplied
wi t h.

That this was the case, and that the OVA either did not know
about it, or, know ng, took no steps to insist on conpliance,
rai ses a powerful inference that the O/A was not really
concerned with the conflict of interest problem | have dealt
with this point earlier, because | regard it as being very
damaging to the position now taken by the OVA as to its purpose
in enacting By-law 121.

Dr. Harvey Grenn, registrar of the OVA since 1982, stated
flatly that conpetition from humane society clinics had nothing
to do with the enactnent of By-law 121. Ms. Peggy Knapp,
public interest representative on the council of the OVA at the
time, was equally categorical in her denial that conpetition
was a factor. Dr. Avery Gllick, president of the OVA from
Novenber, 1982 to Novenber, 1983, also denied that the rea
obj ect of By-law 121 was to reduce conpetition. He said the
concern of the OVA was with the enpl oyer-enpl oyee rel ati onship
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between the plaintiff and its veterinarians and how t hat
i npacted upon the veterinarian-client relation. He never saw
the by-law as Iimting conpetition.

| do not doubt that Dr. Grenn, Ms. Knapp, and Dr. Gllick
are scrupul ously honest persons in the general conduct of their
personal and professional affairs, but | amunable to accept
their evidence that the concern about conpetition fromthe
plaintiff's clinics was not a factor in the enactnent of By-I|aw
121 by the council and nenbers of the OVA. | am sure that nuch
lip service was paid to the concern about conflicts of
interest, but | amsatisfied on the bal ance of probabilities,
fromthe evidence given at trial, that the dom nant purpose of
enacting By-law 121 was, to the knowl edge of the persons voting
for it, to elimnate conpetition fromaniml clinics operated
by the plaintiff and other humane societi es.

| am al so satisfied that By-law 121 is invalid on three of
the other four tests propounded by de Smith. The three other
tests that would also be fatal to By-law 121, in ny judgnent,
are:

(1) What was the true purpose for which the power was
exerci sed?

(3) Wuld the power still have been exercised if the actor
had not desired concurrently to achieve an illicit purpose?

(5) Was any of the purposes pursued an unaut horized
pur pose”?

The by-1aw can only be upheld, in ny judgnent, if the fourth
test propounded by de Smth is the correct one to apply,
namel y:

(4) Was any of the purposes pursued an authorized purpose?
| f so, the presence of concurrent illicit purposes does not

1986 CanLll 2521 (ON SC)



affect the validity of the act.

In my judgnment, the fourth test is not the correct one to
apply in this case.

Public Authorities Protection Act

This action was comenced on April 11, 1985. By-law 121 was
approved by the annual general neeting of the OVA held on
Novenber 12, 1983. The OVA raises by way of defence s. 11 of
the Public Authorities Protection Act, R S. O 1980, c. 406,
whi ch reads as foll ows:

11(1) No action, prosecution or other proceeding lies or
shall be instituted agai nst any person for an act done in
pursuance or execution or intended execution of any statutory
or other public duty or authority, or in respect of any
al | eged negl ect or default in the execution of any such duty
or authority, unless it is comrenced within six nonths next
after the cause of action arose, or, in case of continuance
of injury or damage, within six nonths after the ceasing
t her eof .

The plaintiff did not |ead evidence at trial to prove

damages, probably because the interlocutory injunction
prevented interference with the operation of the plaintiff's
existing clinics. After the action was discontinued agai nst the
i ndi vi dual defendants, the sole renaining issue between the
plaintiff and the OVA was the validity of By-law 121. |If the
plaintiff succeeds, the appropriate renmedy wll be a

decl aration that the by-law is invalid.

Counsel did not refer to any authority in which s. 11 of the
Public Authorities Protection Act has been relied on to bar an
action for a declaration that a by-law was invalid. If the
section is applicable in such a case, it does not provide a
good defence in the case at Bar because of ny finding as to the
dom nant notive in the enactnent of the by-law Having found
that the dom nant notive in enacting the by-law purporting to
deal with conflict of interest was the elimnation of
conpetition, it necessarily follows, in ny judgnent, that the
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Public Authorities Protection Act provides no defence for the
foll ow ng reasons given by Scrutton L.J. in G Scamell &
Nephew, Ltd. v. Hurley et al., [1929] 1 K B. 419 at p. 427:

To require the application of the Public Authorities
Protection Act, the acts nust be acts not authorized by any
statute or legal justification, but acts intended to be done
i n pursuance or execution of sone statute or |egal power. It
woul d appear, therefore, if illegal acts are really done from
sonme notive other than an honest desire to execute the
statutory or other legal duty and an honest belief that they
are justified by statutory or other legal authority; if they
are done froma desire to injure a person or to assist sone
person or cause, W thout any honest belief that they are
covered by statutory authority, or are necessary in the
execution of statutory authority, the Public Authorities
Protection Act is no defence, for the acts conplained of are
not done in intended execution of a statute, but only in

pr et ended execution thereof.

Di sposition of case

For the foregoing reasons, there will be an order decl aring
that By-law 121 is invalid. Leave is granted to amend the
prayer for relief in the statenent of claimaccordingly. The
plaintiff is entitled to its costs of the action against the
OVA. Counsel may arrange to speak to nme if the plaintiff seeks
a Bullock order in respect of the costs of the individual
def endant s.

Judgnent for plaintiff.
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