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A CJ.Q, Carthy and Wiler JJ.A ) was granted on QOctober 5,
1992; costs shall be in the discretion of the court deciding
t he appeal .

Charter of Rights and Freedons -- Freedom of expression
-- Municipal by-law prohibiting keeping of exotic animals not
violating s. 2(b) of Charter -- Public display of exotic
animal s not constituting "expression"” -- Canadian Charter of
Ri ghts and Freedons, s. 2(Db).

Constitutional law -- Distribution of |egislative authority
-- Crimnal jurisdiction -- Minicipal by-law prohibiting
keepi ng of exotic animals not representing attenpt to regul ate
public norality and inproper assertion of crimnal |aw power
-- By-law being in relation to property and civil rights within
provi nce and matters of purely local and private nature.

Municipal law -- By-laws -- Validity -- Cty of Toronto by-
| aw prohi biting keeping of exotic animals being within
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express power provided by s. 210, para. 1 of Minicipal Act and
not relating to subject matter reserved exclusively to

Muni cipality of Metropolitan Toronto -- By-law not representing
illegal use of zoning power -- Minicipal Act, RS O 1990, c.

M 45, s. 210, para. 1

After it received a conplaint about a Siberian tiger

di spl ayed on a leash in a laneway within arnis reach of
children, the City of Toronto passed a by-law that prohibited
the keeping of listed exotic animals. The purpose and effect of
the by-law was to prohibit and ban fromthe Cty of Toronto al
exotic animal shows and all circus acts which involve exotic
animal s. The by-|aw exenpted the use of exotic animals in filns
so long as the aninmals were owned by accredited institutions.
The applicants noved to quash the by-law on the grounds that it
infringed the freedom of expression guaranteed by s. 2(b) of

t he Canadi an Charter of Rights and Freedons , that it
represented an attenpt to regulate public norality and an

i nproper assertion of the crimnal |aw power reserved to
Parliament under s. 91(27) of the Constitution Act, 1867, that
the city had no statutory authority for the by-law, that the
by-law related to a subject matter reserved exclusively to the
Muni cipality of Metropolitan Toronto, that it was enacted for

an i nproper purpose, that it represented an illegal use of
zoning power, and that the filmindustry exenption represented
illegal discrimnation and an illegal subdel egation of
authority.

Hel d, the application should be dism ssed.

The applicants adduced virtually no evidence to discharge its
burden to show that the public display of exotic aninmals
anounts to "expression” wthin the neaning of s. 2( b) of the
Charter. They failed to establish a breach of s. 2( b).

There was no evidence that the by-law was enacted to regul ate
norality. Legislation governing what is unacceptable for public
exhibition, if in pith and substance a matter of a | ocal
nature, does not invade the crimnal law field nmerely because
the legislation involves sonme degree of noral judgnent. The by-
| aw was a regul atory enactnent which restricted, regul ated
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and under sone conditions prohibited the keeping of exotic
animals within the city for the purpose of ensuring the safety
and protection of the public and the welfare of animals. It was
therefore an enactnment within provincial conpetence as
legislation in relation to property and civil rights within the
province and in relation to matters of a |local and private
nat ur e.

The by-1aw prohi bited the keeping of exotic ani mals whet her
or not cruelty was proven, and did not deal wth the sane
subject-matter as the Crimnal Code prohibitions against
cruelty to animals. It was not legislation in relation to
crimnal |aw

The by-law was within the express power provided by s. 210,
para. 1 of the Minicipal Act , which permts |oca

muni ci palities to pass by-laws to prohibit the keeping of
animals within the municipality. Section 210, para. 1 was not
restricted to the keeping of animals as pets on a pernmanent
basis in a residential setting.

The by-law did not prohibit the use of |and for the purpose
of exotic aninmal use; it was ainmed at the activity of
i ndi vi dual s, not the regulation of |and use.

The Gty of Toronto could not enact by-laws under s. 236,

para. 7 of the Minicipal Act to regul ate nenageries and
circuses. The Municipality of Metropolitan Toronto had passed a
by-law to provide for the licensing of live public

entertai nment using ani mals. However, the inpugned by-Iaw was
not passed pursuant to s. 236, para. 7; it was passed pursuant
to s. 210, para. 1 of the Minicipal Act to prohibit the keeping
of animals and regulate the condition of their use. There was
no conflict between the two by-I| aws.

The allegations of illegal discrimnation failed because the

evi dence provided a rational basis to differentiate between
animal use in filns and animal use in circuses.

R v. Thonpson, [1957] O WN. 60, 117 C.C.C. 269, 9 D.L.R
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(2d) 107 sub nom R ex rel. Cox v. Thonmson (C A ), distd

O her cases referred to

Howard v. Toronto (GCty) (1928), 61 OL.R 563, [1928] 1
DLLR 952 (CA); Institute of Edible Ol Foods v. Ontario
(1989), 71 OR (2d) 158 (note), 45 C R R 378 sub nom
Institute of Edible G| Foods v. Ontario (M Ik Marketing
Board), 64 D.L.R (4th) 380 (note), 36 OA. C. 394 (CA);
McNeil v. Nova Scotia (Board of Censors), [1978] 2 S.C. R 662,
44 C.C.C. (2d) 316, 84 D.L.R (3d) 1, 25 NS.R (2d) 128, 19
N. R 570; Nordee Investnents Ltd. v. Burlington (Cty) (1984),
48 O R (2d) 123, 13 D.L.R (4th) 37, 27 MP.L.R 214, 4 OA C
282 (C.A) [leave to appeal to S.C.C. refused (1985), 58 N. R
237, 9 OA C. 79]; OGshawa (City) v. 505191 Ontario Ltd.

(1986), 54 OR (2d) 632, 14 OA C 217 (C. A); Pee

(Regional Municipality) v. Geat Atlantic & Pacific Co. of
Canada Ltd. (1990), 74 OR (2d) 164, 2 CR R (2d) 327, 45
CP.C (2d) 1 (CA); R v. Bell , [1979] 2 S.C R 212, 98
D.L.R (3d) 255, 10 OMB. R 142, 9 MP.L.R 103, 26 NR 257
R v. Fink, [1967] 2 OR 132, [1967] 3 CC C 187, 50 C R 345
(H.CJ.)

Statutes referred to

Canadi an Charter of R ghts and Freedons, s. 2(b)

Constitution Act, 1867, ss. 91(27), 92(13), (16)

Crimnal Code, R S.C. 1985, c. C 46

Judi ci al Review Procedure Act, R S. O 1990, c. J.1

Muni ci pal Act, RS . O 1990, c. M45, ss. 210, para. 1, 236
para. 7

Muni cipality of Metropolitan Toronto Act, R S. O 1990, c. M 62,
s. 214

Ontario Society for the Prevention of Cruelty to Animals Act,
RS O 1990, c. O 36

Pl anning Act, R S.O 1990, c. P.13

APPLI CATION to quash a city by-law prohibiting the keeping of
exotic ani mals.
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Stanley M Makuch and Frederick F. Coburn, for applicants.

Susan L. Ungar and Leslie H Mendel son, for respondent.

Clayton C. Ruby and Lesli Bisgould, for proposed intervenors,
Ontario Society for the Prevention of Cruelty to Animals,
Zoocheck Canada, Animal Alliance of Canada and Canadi an
Federati on of Humane Societi es.

M David Lepofsky, for Attorney General for Ontario.

The judgnent of the court was delivered by

ARCH E CAMPBELL J. (orally):--

The application

The applicants nove by judicial review to quash a Gty of
Toronto by-law that prohibits the keeping even on a tenporary
basis of 26 categories of exotic animals including el ephants,
lions, armadillos, crocodiles, swans, wal ruses, badgers,
opossuns, sloths and the |ike.

The facts

The Gty of Toronto in 1986, for the purpose of prohibiting

t he keeping of exotic animals as pets, enacted a by-Ilaw which
prohi bi ted anyone from keepi ng an exotic animal. The by-Iaw
exenpted certain areas of the city such as the Toronto Humane
Soci ety Building, hospitals and certain institutions of higher
| ear ni ng.

A city councillor in 1991 received a conplaint about a
Siberian tiger working in a strip show at Jilly's Tavern. The
tiger, when offstage, was displayed on a | eash in a | aneway
near Queen and Broadview. Children approached it within arns

| ength and a nei ghbourhood dog attracted the tiger's attention.

After a great deal of political debate the city at the urging
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of the councillor and others, on the basis of public safety and
animal welfare generally, including the preservation of
endanger ed speci es, anended the by-law. The focus of the debate
turned largely on the pros and cons of exotic animal acts and
circus shows using exotic aninmals.

The effect of the new by-law, and its obvi ous purpose, is to
prohibit and to ban fromthe Cty of Toronto all exotic ani mal
shows and all circus acts which involve exotic animls. The by-
| aw, as anended, added el ephants and peri ssodactyl ous
ungul ates to the list of prohibited animals, prohibited the
keeping "either on a tenporary or permanent basis", exenpted
those areas of the city used by the filmindustry provided the
nmovi e animals were owned by accredited institutions, and
exenpted areas used for educational programmes provided the
educational animals were owned by accredited institutions.

The prohi bited ani mal s incl ude:

All Marsupials (such as kangaroos and opossumns)

Al l Non-human Primates (such as gorillas and nonkeys)

All Felids, except the donestic cat

Al l Canids, except the donestic dog

All Viverrids (such as nobngooses, civets and genets)

All Miustelids (such as skunks, weasels, otters, badgers)
except the donestic ferret

Al Ursids (bears)

Al Artiodactylus Ungul ates, except donestic goats, sheep,
pigs and cattle

Al'l Procyonids (such as raccoons, coatis and cacom stl es)
Al'l Hyaenas

Al'l Pinnipeds (such as seals, fur seals and wal ruses)

Al l Snakes of the famlies pythoni dae and boi dae

Al l Venonous Reptil es

Al Ratite Birds (such as ostrichs, rheas, cassowaries)
Al Diurnal and Nocturnal Raptors (such as eagles, hawks and
ow s)

Al Edentates (such as anteaters, sloths and armadil |l 0s)
Al l Bats

All Crocodilians (such as alligators and crocodil es)

All Anseriformes (such as ducks, geese, swans)
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All Gllifornmes (such as grouse, pheasant, turkeys)

All Arachnids (such as tarantul as)

Al l Perissodactyl oous Ungul ates (except the donestic horse,
mul e and ass)

Al'l El ephants

Al'l Pinnipedia (such as seals, sea |lions and wal rus)

Al |l Cetacea (such as dol phins, whal es and por poi ses)

All Sirenia (such as nmanatees and dugongs)

| nt ervenor status

I ntervenor status is sought by the Ontario Society for the
Prevention of Cruelty to Animals, Zoocheck Canada, Ani ma
Al liance of Canada, and the Canadi an Federati on of Humane
Soci eties. They agree with and adopt the evidence provided by
the Gty of Toronto and they have no additional evidence to
provi de. Counsel for the Attorney CGeneral appears as of right
pursuant to the Judicial Review Procedure Act , R S. O 1990, c
J. 1.

It appears fromthe factuns that the proposed intervenors
agree with the legal perspective of the City of Toronto,
al t hough the proposed intervenors woul d advance argunents of a
general constitutional nature sonewhat nore sweeping than those
advanced by the respondent city and the Attorney General.

The proposed subm ssions arguably go sonmewhat beyond those of
the city and the Attorney General in relation to the inherent
nature of the use of wild animals in captivity, the effect of
that use on the social values protected by the constitutional
guarantees of free speech and the scope of that right, and the
effect of international treaties, although the latter point is
not referred to in the factumfiled by the intervenor.

Al t hough the proposed intervenors woul d seek to nmake sonewhat
nore sweepi ng constitutional argunents they do not appear, on a
cl ose exam nation of the respective factuns, to add
significantly to the legal position of the Gty of Toronto and
the Attorney Ceneral. There are sonme differences in enphasis,
for exanple, in the way the Attorney General (at paras. 19 and
20) and the city (at para. 62) and the proposed intervenor (at
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para. 13) cast the argunent that the applicants have not
satisfied the burden to identify sone neaning expressed by wld
ani mal entertai nment shows. Although the argunents are cast in
somewhat di fferent | anguage they depend upon essentially the
sane |legal logic. A close conparison of the proposed
intervenor's factum conpared to the respondents' factuns, shows
not hi ng nore than sone arguable difference in enphasis.

Al t hough the proposed intervenors in their factumrefer to a

partial list of provincial legislation in relation to animals,
those references sinply underline argunents nade by the city
and the Attorney Ceneral. In any event that factum has been

filed and the court has the benefit of the reference to those
statutes and to the few additional cases sought to be referred
to by the proposed intervenors.

In respect of the factual matters in issue on this
application the intervenors denonstrate a conplete identity of
interest with the City of Toronto. They offer no additional
evidence. In fact sone of the material filed by the city
consists of the affidavit evidence of individuals associated
wi th the proposed intervenors.

Motions to intervene require consideration not only of the
proposed intervenors' interest in the issue between the parties
but also the |ikelihood they can make a useful addition or
contribution to the resolution of the case as it is put legally
by the parties: Peel (Regional Miunicipality) v. Geat Atlantic
& Pacific Co. of Canada Ltd. (1990), 74 OR (2d) 164, 2
CRR (2d) 327 (C.A), per Dubin CJ.O at p. 167 OR, p. 330
CRR

Proposed intervenors nust be able to offer sonething nore
than the repetition of another party's evidence and argunment or
a slightly different enphasis on argunents squarely by the
parties. The fact that the intervenors are prepared to nake
sonewhat nore sweeping constitutional argunments does not nean
they will be able to add or contribute to the resolution of the
| egal issues between the parties.

Because the proposed intervenors have no evi dence and no
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really different |egal argunents to add to the position of the
Cty of Toronto and the Attorney General, it is unlikely that
they would be able to add any useful contribution to the
resolution of this application. The notion to add the proposed
intervenors is therefore di sm ssed.

The i ssues

The applicant noves by way of judicial reviewto quash the
by-law on the grounds that it infringes the freedom of
expression secured by the Canadi an Charter of Ri ghts and
Freedons , s. 2(b), that it represents an attenpt to regul ate
public norality and an inproper assertion of the crimnal |aw
power reserved to Parliament under s. 91(27) of the
Constitution Act, 1867, that the city has no statutory
authority for the by-law, that the by-law relates to a subject
matter reserved exclusively to the Municipality of Metropolitan
Toronto, that it was enacted for an inproper purpose, that it
represents an illegal use of zoning power, and that the film
i ndustry exenption represents illegal discrimnation and an
i nproper subdel egation of authority.

The Charter, s. 2(b) -- Freedom of expression

The evidentiary burden is upon the applicants to establish
that the action of possessing and di splaying exotic animals is
"expression” wthin the nmeaning of the Charter, s. 2(b), in
the sense that it expresses sone kind of neaning or a nessage,
and that the purpose or effect of the by-lawis to abridge
freedom of expression by suppressing the comuni cation of sone
particul ar nmeani ng or nessage on account of its content.

The applicant submts that the by-law was passed, in part, to
prevent the dissem nation of the intellectual nessage allegedly
conveyed by exotic aninmal shows and the use of exotic aninmals
in circuses that animals are subservient or denmeaned in their
relationship with humans. Al though the applicant disavows this
message, the applicant adduces no evidence that there is in
fact any constitutionally protected nmessage communi cat ed
t hrough the medi um of exotic animal shows or exotic animals in
circus acts.
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The corporate applicants have not established that they are
attenpting, through the nmedi um of exotic aninmal use, to convey
any nessage to any audi ence.

Al t hough the applicant's material says that exotic aninma

acts constitute an exciting and entertaining formof artistic
endeavour and that the relationship between ani mals and humans
"whol |y transcends the commonpl ace i mages of human soci ety

and the animal world", there is no evidence of the content of
any ideas associated with the entertai nment. The applicant did
file some supplenentary material, the admssibility of which is
strongly resisted by the city, which adds slightly to the bald
statenent of artistry and refers to "circus culture”. Even if
we were to hold the supplenentary material adm ssible, the
applicant's evidence anbunts to no nore than a bald statenent
of subjective opinion, unsupported by any objective evidence or
systemati c body of know edge tending to show that exotic aninal
shows are a formof artistic expression or synbolic speech that
expresses, in fact, sonme kind of meaning or nessage.

The applicants have not denonstrated any expressive content
or shown the infringenent of any expression or nessage. They
have not | ed any evidence to denonstrate that:

the freedom of expression asked for in this case
furthers the purposes for the guarantee of the freedom as
suggested by the Suprene Court of Canada . . . i.e., search
for truth, contribution to formulation of beliefs or to the
ef fective operation of denbcratic institutions or the
ful filment of individual autonony or of self-validation.

Institute of Edible Q| Foods v. Ontario (1989), 71 OR (2d)
158 (note), 45 C R R 378 sub nom Institute of Edible G
Foods v. Ontario (MIk Marketing Board) (C. A ), at p. 159 OR,
p. 380 C R R The applicant has adduced virtually no evidence
to discharge its burden to show that the public display of
exotic animals anbunts to "expression” within the neaning of
Charter s. 2(b). As Cory J.A said in Nordee Investnents Ltd.
v. Burlington (City) (1984), 48 OR (2d) 123, 13 D.L.R (4th)
37 (CA), at p. 127 OR, p. 41 D.L.R:
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in this case, there is sinply not sufficient evidence
avail abl e to base a decision upon an interpretation of the
Charter.

The applicants have not established any breach of freedom of
expression secured by Charter s. 2(b).

Crimnal law. Public norality

There is no evidence that the by-law was enacted to regul ate
norality in the sense of preventing the noral corruption of
circusgoers. Even if there is sone elenent of public norality
in the by-law, that does not nmake it subordinate |legislation in
relation to crimnal |law Legislation governing what is
unacceptable for public exhibitions, if in pith and substance a
matter of a |local nature, does not invade the crimnal |aw
field merely because the |l egislation involves sonme degree of
nmoral judgnent:

Needl ess to say, every regulatory enactnent which is
decl aratory of sone unlawful conduct can be said to advance
sonme notion of public norality. Yet, just because public
morality is advanced by an enactnent does not nean that the
statute nust inevitably fall within the confines of the
federal crimnal |aw power.

R v. Fink, [1967] 2 OR 132, [1967] 3 CC C 187 (H. C.J.),
per Haines J. at p. 136 OR, p. 191 C C C

In a country as vast and diverse as Canada, where tastes and
standards nmay vary fromone area to another, the

determ nation of what is and what is not acceptable for
public exhibition on noral grounds may be viewed as a matter
of a "local and private nature in the Province" wthin the
meani ng of s. 92(16) of the B.N.A Act, and as it is not a
matter comng within any of the classes of subjects
enunerated ins. 91, this is a field in which the |legislature
is free to act.

McNeil v. Nova Scotia (Board of Censors), [1978] 2 S.C. R 662
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at p. 699, 44 CC C (2d) 316 at pp. 345-46, per Ritchie J.

The by-law is a regulatory enactnent which restricts,

regul ates, and under sone conditions prohibits the keeping of
exotic animals within the city for the purpose of ensuring the
safety and protection of the public and the welfare of aninals.
It is therefore an enactnent within provincial conpetence as
legislation in relation to property and civil rights within the
province and in relation to matters of a |local and private
nature within the nmeani ng of heads 92(13) and 92(16) of the
Constitution Act, 1867.

The by-1aw prohibits the keeping of exotic animls whether or
not cruelty is proven, and does not deal wth the sanme subject
matter as the Crimnal Code prohibitions against cruelty to
animals. It is not legislation in relation to crimnal |aw and
does not intrude upon any area occupi ed by Parlianent.

Statutory authority: Gty of Toronto

Section 210, para. 1 of the Minicipal Act, RS O 1990, c.

M 45, permts local nunicipalities to pass by-laws to prohibit
the keeping of animals within the nunicipality or defined areas
of the municipality:

210. By-laws may be passed by the councils of |ocal
muni ci palities:

NI MALS AND BI RDS

1. For prohibiting or regulating the keeping of animals or
any class thereof within the nmunicipality or defined areas
thereof and for restricting, wthin the municipality or
defined areas thereof, the nunber of aninmals or any class
t hereof that may be kept by any person, or that may be kept
in or about any dwelling unit or class of dwelling unit as
defined in the by-Iaw

(a) In this paragraph and paragraphs 2, 3, 4, 6 and 7,
"animal" includes birds and reptiles. ("animl")
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The i npugned by-Iaw prohibits the keeping of certain aninals
within the nunicipality and defined areas within it. The words
of the by-law track directly the words of the enabling
| egislation. The by-law is within the express power provided by
s. 210, para. 1 of the Municipal Act. Nothing in the words of
s. 210, para. 1 suggests that it is restricted, as the
appl i cant suggests, to the keeping of animals as pets on a
permanent basis in a residential setting. The | egislature uses
the word "animal s", not the words "aninmals as pets in a
residential setting". Because the by-law is so expressly and
directly authorized by the plain words of the enabling statute
it is unnecessary to deal with subtle principles of statutory
interpretation and construction such as statutory context,
noscitur a sociis , inplied powers, expressio unius, and the
like.

Zoni ng power

The applicant argues that the subject natter of the by-lawis
a matter for the Planning Act, R S.O 1990, c. P.13. The by-

| aw, however, does not prohibit the use of land for the

pur pose of exotic animal use; it prohibits the keeping of
exotic aninmals except in connection with sone activities such
as nedi cal research, higher learning, and fil mmaking. The by-
law is ainmed at the activity of individuals, not the
regul ati on of |and use.

Crcuses and trained ani mal shows and the general use of
animals in public entertainnment are permtted uses in the by-
| aw and may continue so long as they do not use any of the
exotic animals prohibited in the by-Iaw

This is not a case |like R v. Thonpson, [1957] OWN. 60, 117
C.C.C. 269 sub nom R ex rel. Cox v. Thonmson (C A ), per LeBel
J.A. at p. 63 OWN., pp. 273-74 C.C.C., where the by-law did
not just prohibit or regulate activity on |and, but went much
further and directed itself against something essential to the
earning of a livelihood by a person who lived off the | and.
Even if the by-law does have sone of the characteristics of a
zoni ng by-law, nothing requires that it conformto the Pl anning
Act so long as it is otherwi se authorized: Gshawa (Cty) v.
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505191 Ontario Ltd. (1986), 54 O R (2d) 632, 14 O A C. 217
(C.A), at p. 637 OR, p. 221 OAC

Metropolitan Toronto Circus By-I|aw

Section 236, para. 7 of the Muinicipal Act enpowers
municipalities to license and regul ate nenageries, circuses and
i ke shows. The Municipality of Metropolitan Toronto has passed
By-law 20-85 to provide for the licensing of live public
entertai nment using animals. Section 214 of the Minicipality of
Metropolitan Toronto Act , R S. O 1990, c. M 62, provides:

214. \Were a by-law of the Licensing Comm ssion passed
under a provision of the Municipal Act or any other Act is
applicable to an area nmunicipality, any by-law of the area
muni ci pality passed under the sanme provisions of the
Muni ci pal Act or any other Act has no effect and the area
muni ci pality does not have power to pass such a by-law while
the by-law passed by the Licensing Commssion is in effect in
such area nunicipality.

The Gty of Toronto therefore cannot enact by-laws under s.
236.7 of the Municipal Act to regul ate nenageries and
ci rcuses.

The i npugned by-law is not passed pursuant to s. 236, para. 7
of the Municipal Act to regulate circuses or nenageries. It is
passed pursuant to s. 210, para. 1 of the Minicipal Act to
prohi bit the keeping of animals and regul ate the conditions of
their use.

The nmetro by-law and the city by-law have different purposes
and effects. The forner regulates |icence fees, hours of
operation, insurance requirenents and other conmercial aspects
of the carrying out of the circus business and has nothing to
do with the keeping of animals. The latter prohibits and
regul ates the keeping of exotic animals generally, whether in a
circus or a hone or any other place, either privately or
commercial ly.

The city by-law prohibiting the keeping of animals is not
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made pursuant to s. 236, para. 7 of the Municipal Act for the
pur pose of regulating circuses. It is made pursuant to s. 210,
para. 1 of the Muinicipal Act for the purpose of prohibiting and
regul ati ng ani mal use and possessi on.

The two by-law reginmes rest on different sources of

authority. They are passed for different purposes. They have
different effects. Nothing in either by-law affects the
operation of the other by-law. There is no conflict between the
by- | aws.

Provincial |egislation

The i npugned by-Iaw does not conflict with the Ontario
Society for the Prevention of Cruelty to Animals Act , R S. O
1990, c. O 36, which specifically contenplates and refers to
other laws in Ontario pertaining to the welfare and prevention
of cruelty to animals.

| mpr oper purpose

The by-1aw was proposed on grounds of public safety and

animal wel fare. The by-law was triggered by a public conplaint
about a Siberian tiger displayed on a leash in a |aneway within
arms reach of children. Much of the political debate about the
by-1aw centred on the issues of aninmal welfare and public
safety in relation to circuses, proper matters of city concern
under the general rubric of the regul ation and prohibition of
animals. The applicant has not discharged its burden of proof
inthat city council acted dishonestly or for an inproper
purpose. It is appropriate in this context to quote the words
of M. Justice Masten in Howard v. Toronto (City) (1928), 61
OL. R 563, [1928] 1 D.L.R 952 (C.A), at p. 575 OL.R, p.
965 D.L.R, quoted by Spence J., in R v. Bell, [1979] 2 S.C. R
212 at p. 222, 9 MP.L.R 103 at p. 113:

VWhat is or is not in the public interest is a matter to be
determ ned by the judgnent of the nunicipal council; and what
it determnes, if in reaching its conclusion it acted
honestly and within the [imt of its powers, is not open to
review by the Court
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The question of the relative bal ance of conveni ence or
detrinment to different persons is a matter which the
Legi sl ature has conmtted to the considerati on and
determ nation of the nunicipal council, and their judgnment on
that question, if bona fide exercised in what they believe to
be the public interest, will not be interfered with by the
Court

The film exenption

The by-law, although it prohibits the use of exotic animals

in circuses, permts their use in filns through exenption 20 so
long as the aninmals are owned by zool ogi cal parks accredited by
t he Canadi an Associ ation of Zool ogi cal Parks and Aquari a.

The applicant says this discrimnates unlawfully agai nst
Ci rcuses.

The respondent adduced evidence that the use of exotic
animals in filns does not attract the sanme public safety and
animal wel fare concerns as the use of exotic animals in
circuses.

There is an evidentiary basis to support a good faith
conclusion that the keeping of animals in connection with filns
is adifferent kind of activity fromthe keeping of animals in
connection with circuses. In distinguishing between the use
made of animals in circuses and filnms the council discrimnated
bet ween different uses made of animals. The discrimnation is
not agai nst circuses qua circuses, but against the kind of use
that circuses nake of aninmals, as opposed to the kind of use
that filns make of animals. The power to distinguish and
di scrim nate between the kind of animal use made by circuses
and the kind of animal use nmade by filns is nothing nore than
the exercise of the express power in s. 210, para. 1 to
prohi bit and regul ate the keeping of aninmals.

The allegation of illegal discrimnation fails because the
evi dence provides a rational basis to differentiate between
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animal use in filnme and animal use in circuses.

The accreditation condition in the filmexenption is no nore

a subdel egation than is a by-lawrequiring that fire safety
equi pnent conply with the standards of a national board of fire
underwiters or a national fire protection association.

The accreditation condition in the filmexenption represents
adm ni strative regul ation through the adoption of an objective
externally defined technical standard of aninmal care quality,
not subdel egation of |egislative or enforcenent authority to
the nmenbers of any particul ar group.

Concl usi on

The applicants have not discharged the onus of denonstrating
the illegality of the by-law. The application is dism ssed.

As to costs the Attorney Ceneral does not seek costs.
Odinarily costs would follow the event. However, we are

m ndful of the fact that the City Solicitor refused to certify
the legality of the filmexenption which was regarded by the
proponents of the entire by-law schene as essential for its
passage in council. Because the |egislative schene depended
upon a provision known to the city to be legally disputable and
in the view of its |legal advisor at |east questionably the city
invited a court challenge, took a calculated risk and should
bear its own costs. There wll be no order as to costs.

Application di sm ssed.
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