| N THE SUPREME COURT OF BRI TI SH COLUMBI A

Citation: Pieper v. Kokoska and BCSPCA,
2004 BCSC 1547
Dat e: 20041125
Docket: 36423
Regi stry: Kaml oops

Bet ween:

W1 liam Pi eper

Petiti oner
And

Speci al Provincial Constable Kent Kokoska and The British
Col unmbi a Soci ety for the Prevention of Cruelty to Aninals

Respondent s

Before: The Honourable M. Justice Powers

Reasons for Judgnent

Counsel for the petitioner J.M Drayton
Counsel for the respondents D.P. Montrichard
Date and Place of Trial/Hearing: Novenber 5, 2004

Kam oops, B.C.

2004 BCSC 1547 (CanlLll)



Pi eper v. Kokoska and BCSPCA Page 2

| NTRODUCTI ON:

[1] This is a petition under the Judicial Review Procedure
Act (the “Act”). Thirty dogs and five cats were seized from
the petitioner’s possession on July 27, 2004. They were

sei zed pursuant to the Protection and Prevention of Cruelty to
Ani mal s Act, s.11. They were subsequently disposed of by the

Soci ety pursuant to s.18 which provides:

If an animal is renoved fromthe custody of its
owner under section 11 and taken into the custody of
the Society, the Society may destroy, sell or

ot herwi se di spose of the animal 14 days after the
Soci ety has given notice to the owner in accordance
with section 19.

[2] No issue was raised with regard to the cats. The
petitioner’s primary concern is the dogs which were English
Mastiffs and one Pug. The petitioner is a dog breeder
specializing in English Mastiffs. The Pug was described as a

famly pet.

[3] The Mastiffs were disposed of by the British Col unbia
Society for the Prevention of Cruelty to Animals (the
“Society”) when they were given to two separate groups
involved in finding hones for Mastiffs. Counsel agree it is
reasonabl e to assune that on the disposition of those aninmals,

that there was a requirenent that when they are adopted out,
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that they woul d be neutered or spayed. The Pug was adopted by

a famly.

[4] The petitioner argues that he was not given an
opportunity to be heard before the Society exercised its

di scretion to dispose of the dogs.

[5] The petitioner argues that | should not be concerned
about the original seizure. He is abandoning a claimin the
petition seeking a declaration regarding the validity of that
seizure. The petitioner seeks only a declaration that “the
subsequent deci sion made by the respondent, the B.C. Society
for the Prevention of Cruelty to Animals to sell or otherw se
di spose of the petitioner’s aninmals in the manner it did was

ultra vires and void, and costs.”

[6] Wth regard to the disposition, the petition particularly

al | eges:

1. the Society breached the principles of natura
justice or the duty to be procedurally fair, and
particularly the Society:

a. refused or failed to provide the
Petitioner with particulars of the clains
made agai nst hinm

b. refused or failed to advise the Petitioner
of the evidence in support of the clains;
C. refused or failed to provide the

Petitioner with an opportunity to be
hear d;
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d. refused or failed to consider or
adj udi cate upon the Petitioner’s request
to have his aninals returned; and

e. refused or failed to give reasons for its
deci si on;
2. the Society ignored rel evant evidence, nanely

the evidence of the registered veterinarian engaged
by the Special Constabl e;

3. in the alternative, the Society exceeded its
jurisdiction and fettered its discretion when it
spayed or neutered the Petitioner’s animals, when it
failed to obtain conpensation for the Petitioner’s
animals and when (if it did) it applied certain non-
statutory standards in assessing the Petitioner’s

kennel s;
4. by reason of the foregoing, the decision by the
Soci ety was void, unauthorized, or otherw se
i nvalid.
MOOTNESS

[7] The petition does not seek any renedy other than a

decl aration that the decision to dispose of the aninmals in the
manner in which the animals were di sposed of was ultra vires
and void, or alternatively, for an order quashing the
decision. There is no claimfor damages. The ani mals have
been di sposed of, and there is no order sought that they be
returned. The petitioner is sinply seeking a declaration that
the Society did not provide himw th procedural fairness.

told counsel | was concerned about dealing with this issue in
what anobunts to a vacuumin the sense that there appears to be

no ot her issue remnai ning between the parties. The
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petitioner’s response is that he was unjustly, or inproperly
treated, and that he is entitled to a declaration to that
effect. The Society says that they would Iike sone direction
fromthe court as to what their obligations are with respect
to hearings in these situations, although they do acknow edge

they have an obligation of procedural fairness.

[8] Since the original seizure, there have been additiona
dogs seized as |l ate as Novenber 1, 2004, and counsel believe a
decision in this case nay provide sone gui dance for the future

case.

[9] There is no assurance or way of knowi ng what, if
anyt hi ng, would be done with the decision, if |I make it, and
whet her it would be used as a basis for argunent in a claim

for danages or otherw se, and that gives ne sone concern.

[10] | advised counsel that | would hear their subm ssions,

but ask themto consider the issue of whether | should
proceed, or whether the issue was noot. Petitioner’s counse
has provi ded an argunent on nootness filed Novenber 10, 2004.

| have not heard fromthe respondent in reply. | assune that
i's because they wish to have a decision rendered as well. The
petitioner argues that although a claimfor danages may be an
option, that it is fraught with difficulties and additiona

I ssues, such as the neasure of those damages in a situation
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such as this. The petitioner says that not only was there
commercial value to the English Mastiffs, but a persona
concern about the house dog, and that danages relating to that
pet would be difficult to assess. The petitioner argues that
there are ongoi ng deal i ngs between hinself and the Society,
and that a damages action would sinply place the parties in an
adversarial position, which would be detrinmental to the
ongoi ng rel ationship. Both parties recognize the costs and

conpl exities of such an action.

[11] The petitioner also recognizes that now that the animals
have been di sposed of, that an application to quash the

deci sion to di spose of them would not be appropriate. The
petitioner cites Judicial Review of Adm nistrative Action, de

Smth, third edition at p. 377:

The courts have a discretion to refuse to issue
certiorari to quash a decision which has been
executed in such a manner (e.g. by the paynent of
noney by or to persons who were not parties to the
original proceedings) that the quashing of the

deci sion can have no direct effect in restoring the
state of affairs obtaining before it was nade.

[12] The petitioner argues that although the issue of whether
he was afforded procedural fairness required under the Act
coul d be resolved as one of the issues in a damage claim it

Is preferable to do so in the formin which the petition is
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framed under the Judicial Review Procedure Act. He argues
that he should be free to select the manner in which he w shes
to proceed, and the court should consider the fact that the
respondent is not opposed to such a procedure. He argues that
in the circunstances of this particular case, that this is a

better use of judicial resources than a danmages trial.

[13] The Judicial Review Procedure Act allows an application

by petition. The court may grant relief, including:

2(2)

(b) a declaration or injunction, or both, in
relation to the exercise, refusal to exercise,
or proposed or purported exercise, of a
statutory power.

“statutory power” means a power or right conferred
by an enact nent

(b) to exercise a statutory power of decision

(d) to do an act or thing that would, but for that
power or right, be a breach of a legal right of any
per son,

“statutory power of decision” neans a power or right
conferred by an enactnent to nake a deci sion
deci di ng or prescribing:

(a) the legal rights, powers, privileges,
immunities, duties or liabilities of a person,
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[14] The Prevention of Cruelty to Animals Act, which I wll
refer to |ater, does confer a statutory power and statutory

power of decision on the Society.

[15] The petitioner refers to de Smth at p. 424 as foll ows:

But it is sonetines neither necessary nor desirable
for a legal dispute to be settled by the threat of
coercion. |If one has a dispute with a friend and a
ruling by a Court of law on the relevant issues is
required, it is incongruous for one to be obliged to
ask the Court to award sanctions against him And
no matter what nmay be the personal relationship of
the parties, litigation in which sanctions are
sought is apt to generate an acerbity which is
contrary to the interests of the parties and of the
community. Again, it is often unseenly to proceed
on the inplied assunption that the Defendant wl

fail to observe the |aw as declared by the Court

unl ess conti ngent sanctions exist. Especially is
this true where the Defendant is a body invested
with public responsibilities ...There are al so cases
where the award of coercive relief would be unfair
to the Defendant but where the validity of the
Plaintiff’s claimagainst himwarrants formal
judicial recognition. 1In all these classes of cases
it is highly advantageous for the Courts to have
power to nmake binding declarations of the rights and
duties of the parties, w thout the necessity of
decreei ng any consequential relief.

[16] The petitioner argues that the matter is not really noot
sinply because the dogs have been di sposed of. He argues that
there is still alive issue, or a live controversy between the
petitioner and the Society, and points to the fact that
fifteen other dogs have recently been renoved by the Society

fromthe petitioner. The petitioner further argues that even
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if the nmatter is noot, there is a discretion to hear the

i ssue, and that discretion should be exercised.

[17] The petitioner refers to the decision British Col unbi a
Transit v. British Colunbia (Council of Human Rights), 1991,
0604 CA011439. The issue in that case was whether or not the
rules of natural justice had been breached when the British
Col unbi a Council of Human Rights failed to give British

Col unmbia Transit an opportunity to be heard when the counci
deci ded whether to proceed with an investigation of a

conpl aint by an enpl oyee. The conplaint dealt with the issue
of conpul sory retirenment at age 65. It was argued that
because the Suprenme Court of Canada, in a separate case, had
deci ded that a contract of enploynent could i npose a nandatory
retirement age, that the issue raised by the enpl oyee was
nmoot. The council noved to dismss B.C. Transit’s appeal from
a decision that had dism ssed Transit’s petition that sought
an order prohibiting the council fromproceeding with its
hearing into the conplaint, and setting aside the council’s
decision to proceed with the conplaint. The council argued
that because the | aw had now been clarified, the conplaint was
no |l onger an issue and Transit’s application under the
Judi ci al Review Procedure Act, conplaining about the

procedures foll owed, was noot.
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[ 18] The court decided that there was still an issue between
the parties, and in any event, the court should exercise its
di scretion and hear the matter on the basis of full argunents.
The court found that Transit had ot her enpl oyees, and it was
not unrealistic to anticipate further conplaints under the
Act. The court found that Transit did have a real and
significant interest in having the court deci de whether
Transit was entitled to be heard during the investigation of a
conplaint. 1In discussing the issue of whether there was a
live controversy, and whether the court should exercise its

di scretion, the court stated at p. 5, referring to “live

controversy”:

That was the expression used by M. Justice Sopinka
in Borowski v. Canada (Attorney Ceneral), [1989] 1
S.C.R 342. At page 353 he said:

The doctrine of npbotness is an aspect of a
general policy or practice that a court nmay decline
to decide a case which raises nerely a hypothetica
or abstract question. The general principle applies
when the decision of the court will not have the
effect of resolving some controversy which affects
or may affect the rights of the parties. |If the
deci sion of the court will have no practical effect
on such rights, the court will decline to decide the
case. This essential ingredient nmust be present not
only when the action or proceeding is commenced but
at the tinme when the court is called upon to reach a
deci sion. Accordingly if, subsequent to the
initiation of the action or proceeding, events occur
whi ch affect the relationship of the parties so that
no present live controversy exists which affects the
rights of the parties, the case is said to be noot.
The general policy or practice is enforced in noot
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cases unless the court exercises its discretion to
depart fromits policy or practice. The relevant
factors relation to the exercise of the court’s

di scretion are discussed hereinafter.

M. Justice Lanbert in giving judgnment for the
Court in Cowing v. Brown (1990), 48 B.C.L.R (2d)
63, referred to that passage and said at pages 66
and 67:

Even if a matter is noot within that general
description, there is a power in the court to
exercise its discretion in favour of hearing and
deciding the appeal. The general rule is that if
the matter is noot the court should not deal with
it. The exceptions arise in special cases. An
exanple is the case where rights arise and are
term nated by the effluxion of tinme in a brief
period, and if the court does not agree to hear a
noot case in those circunstances simlar rights in
the future will never be adjudicated upon.

In the Borowski case M. Justice Sopinka talks
about the basis for the exercise of the discretion
to hear an appeal that is noot. He talks about
three points that affect that decision of policy and
practice.

The first point is that the adversary systemis
the basis on which the courts’ confidence in
resolving |l egal disputes rests, and if the matter is
not bei ng vigorously contested, the court does not
have the benefit of the subm ssions from counse
whi ch permt sound decision-nmaking. The second
point referred to M. Justice Sopinka is concern for
judicial econony. There are continuing pressures at
all levels of court to decide real issues which have
i nportant effects on parties who could be very
seriously affected by the decision. For that reason
the courts should not allow thenselves the |uxury of
pursuing intriguing questions which have no rea
effects.

The third point referred to by M. Justice
Sopinka is properly called judicial restraint. It
t akes heed of the need for the courts to have a
sensi bl e understandi ng of the relationship between
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the functions that are properly to be exercised by
the courts and the functions that nust be exercised
by the |l egislative branch in Parlianment or by the
adm ni strative branch of governnent, and for the
court to be wise in making sure that the proper

bal ance prevails.

[19] | amsatisfied that there still remains a live issue

bet ween the petitioner and the BCSPCA regarding the type of
hearing that the petitioner would be entitled to before

ani mal s sei zed are disposed of. The petitioner at present
continues to try to breed and care for aninmals, and additiona
ani mal s have been renoved fromhis control. | amsatisfied
that even if there were not a live issue, that | should
exercise nmy discretion to grant a decision in this case. |
consi der the position of the petitioner and the respondent in
seeking such a decision. | also consider that it is a matter

whi ch arises on a regul ar basis.

[20] The relevant legislation is the Prevention of Cruelty to
Animals Act, R S.B.C. 1996, c.372. Section 3 provides for the
conti nuation of the B.C. Society of the Prevention of Cruelty
to Aninmals with perpetual succession and a corporate seal.

The Society is given certain powers under the Act, including
the powers under s. 11 to take animals into custody, and s. 18
to di spose of aninmals. Section 20 deals with the costs and

proceeds of disposition. They nake the owner responsible for
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the costs and can require those costs to be paid before the
animals are returned to an owner. As well, the Society may
pay the costs of seizure, disposition or care etc. from any
proceeds they receive when the animals are di sposed of. \Were
there are excess proceeds, the owner may, wi thin six nonths of

t he ani mal being taken, claimthe balance fromthe Society.

[21] Section 26 allows the |ieutenant governor in council to
make regul ations requiring the Society to nake bylaws with
respect to the policies and operational procedures of the

Soci ety for admi nistering the enforcenent provisions of this
Act (s. 26(2)(a)). | amtold that no such regul ati on has been
passed, and there are no bylaws that deal with the procedures
that should be foll owed when the Society proposes to dispose

of animals pursuant to s. 18.

[22] It would be useful to the Society and the peopl e they
deal with if such regul ati ons and byl aws were passed. This
woul d provide certainty to all parties involved, and assi st
the Society in carrying out its authority under the Act and
acconpl i shing the purposes of the Act, the relieving of

distress in aninmals.

[ 23] Both counsel agree that in circunstances where a statute
aut hori zes the taking of a person’s property, in this case

animals, and there is no provision for a formof hearing, that
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a person is entitled to be heard. (Painter v. Liverpool GGas
Conpany (1836), 3 AD. & E. 433. Cooper v.The Wandsworth Board

of Wrks (1963), 14 C.B. (N. S.) 180, 143 E.R 414).

[ 24] Counsel agree that where the process has not been
determined by the statute, that the Society then should
determne its own procedure, but there is still a requirenent
of procedural fairness. The extent of the procedura

obl i gations may be determ ned by the nature of the decision,
the rel ati onshi p between the decision nmaker and the person
asserting a claimto procedural fairness and the affect of the
deci sion on that person’s rights. Knight v. Indian Head
School Division No. 19, [1990] 1 S.C.R 653. The obligation
may al so be affected by the finality of the decision. 1In this
case there is no right of appeal froma decision of the
Society. The petitioner also argues that where, as in this
case, the Society is involved in the investigation, as well as
t he decision making role, that the requirenents for procedura
fairness are even greater (lrvine v. Canada (Restrictive

Practices Commission) 1987 1 S.C.R 181).

[ 25] Counsel both agree that the “hearing” may take different
forms. The formof hearing could range froma sinple exchange
of correspondence, to a right to make subm ssions, and to a

conplete oral hearing with the ability to call w tnesses and
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to exami ne or cross-exanm ne. The type of hearing that neets

the requirenents of natural justice varies fromcase to case.

[26] Sone of the factors that m ght be considered in
determining the nature of the hearing under this Act would

i ncl ude the foll ow ng:

1. Prior dealings between the Society and the person

fromwhomthe animals are sei zed;

2. Communi cati ons between the Society and the person

fromwhomthe aninmals are seized;

3. Responses to seizures and comuni cations, and the
ability or willingness of the individual to respond

or renedy the concerns;

4. The circunstances leading to the seizure itself;
5. The nunber and val ue of the ani mal seized;
6. The type of animals, whether they are |livestock or

comrerci al property, or whether they are persona

pets;

7. The cost of retaining the animals, and the need to

di spose of them quickly;

8. The ability to dispose of themin a reasonable tine.
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[27] The respondents argue that despite the fact there is an
obligation for procedural fairness, that the petitioner had
any hearing he was entitled to, because throughout the

i nvestigation starting in January of 2004, he was aware of the

concerns of the Society.

[28] The circunstances and the background of this case nust be
| ooked at to determ ne what form of hearing was required. The
respondent, Kokoska, has filed an affidavit #1, sworn Cctober
22, 2004, in which he relates his dealings with the
petitioner. He has been an enpl oyee of the Society for
fourteen years as an animal cruelty investigator, and is a

speci al provincial constable.

[29] M. Kokoska attended at the petitioner’s prenm ses on
January 5, 2004, and expl ained that he was investigating

conpl aints received fromthe public about several cats, and
approximately fifty English Mastiffs on the property. M.
Kokoska expl ai ned to the petitioner about the conplaints and
asked if he could see the dogs and view the prenises. The
petitioner consented. M. Kokoska viewed sixteen kennels in a
building referred to as the first out building. He noted an
over powering snell of urine, and the fact that there were no
out side runs available. He also viewed a second out buil ding

which was snaller. He saw a total of forty English Mastiffs;
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several that appeared to be thin and enaciated. The
petitioner becanme agitated when M. Kokoska expressed his
concerns. The petitioner confirnmed there were seven or eight
dogs and several cats in the house, but due to his wife's

Il ness, did not wish M. Kokoska to exam ne the residence.
M. Kokoska told the petitioner that inprovenents had to be
made to the ventilation of the out buildings and that they

requi red cl eaning.

[30] The Society again received conplaints fromthe public on
June 8, 2004 of starving dogs and filthy kennels, and cats in
the house with diarrhoea. M. Kokoska attended the prem ses
on June 23, 2004, but no one was hone. He left a note, but

al so noticed a “rank stench of feces in the air.” M. Kokoska
agai n attended on June 28, 2004, by arrangenent, but due to an
energency at his place of enploynent, the petitioner could not
be there. M. Kokoska noticed three dogs in the yard, and two
penned in the area. One fenale had predom nant ribs and the

ot her tunours on her body.

[31] M. Kokoska attended, by arrangenent, on July 5, 2004.
He provided the petitioner with a “Code of Practice for
Canadi an Kennel Operations” published by the Canadi an

Vet eri narian Medi cal Association, and showed the petitioner a

copy of an inspection sheet used by the Society wth respect
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to kennels. Photographs were taken and are attached to M.
Kokoska' s affidavit. M. Kokoska's evidence is that the
petitioner acknow edged the kennels were in need of repair,

but conpl ained that the Society had earlier offered to help
him but had failed to do so. M. Kokoska nmade suggestions to
the petitioner as to where he nay obtain free materials for

repairs to the kennels.

[32] M. Kokoska reported that the first and second kennels
had fresh water and the floors were clean of feces, but the
walls were filthy. A third out building held eight Mstiff
dogs, one with an open wound. The petitioner said he had not
noticed the wound before, and inmediately treated it with a

veterinary spray.

[33] Two of the dogs in the first building had “cherry eye”
condition that causes disconfort to the animals and requires
veterinarian attention. Another dog appeared to be very thin

with ribs show ng.

[34] M. Kokoska di scussed his concerns with the petitioner,
and di scussed the need for veterinarian attention. He issued
an order to the petitioner, requiring that five dogs receive
veterinarian exam nation and treatnment within ten days, and

that a vet attend the premises to exam ne the animals | ocated
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on the prem ses. The petitioner becane upset, asked M.

Kokoska to | eave and said he would no | onger deal with him

[35] M. Kokoska nmet with the petitioner on July 15, 2004.
The petitioner told M. Kokoska he was having trouble finding
a veterinarian who woul d be prepared to attend. He also

i ndi cated he was concerned that the dogs would be at risk if

they were put under anaesthetic to deal with the “cherry eye”.

[36] The petitioner said he wanted to reduce the nunber of
dogs to 20, and was placing themin hones as fast as he coul d.
He i ndi cated he had done nothing else, nor did he intend to do
anything else with respect to the concerns M. Kokoska had

di scussed with himabout the condition of the dogs. M.
Kokoska advi sed himhe could surrender the dogs to the Society
if he wished at no cost. The petitioner indicated that he
woul d lose his credibility as a breeder, and woul d never

surrender them

[37] M. Kokoska advised the petitioner that he would have to
have a vet attend, and if he did not do so, then the Society
woul d have no choice but to attend with a vet. The petitioner
agreed to have a vet attend as soon as possible. It appeared
the petitioner was unwilling or unable to obtain the

assi stance of a vet, and M. Kokoska was concerned that the

animals were in distress.
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[38] Utimately, a search warrant was obtai ned under the Act.
The warrant was executed on July 27, 2004. A veterinarian

attended as well as others.

[39] Again, M. Kokoska found that there was an overpoweri ng
snell of urine in the residence, and the floors were extrenely
dirty. The crates on the residence in which sonme of the dogs
were kept and were dirty as well, and several cats were in bad
condi tion. Photographs were again taken. There were thirteen
dogs and several cats in the residence. Seven of the dogs had
ear infections, but the dogs were in generally good body

condi ti on.

[40] The second out building was in poor condition, with feces
bei ng evident on the floor and walls. The first out building
reeked of urine. The kennels had holes in the floors and
wal | s, and sone of them had been chewed apart, and there were
nails protruding in places. The veterinarian considered the
conditions to be unhygienic, and the dogs had hard, wet
surfaces to lie on. There were a total of forty-eight dogs,
and the vet was of the opinion that the nunber of dogs and the
housi ng conditions would put themin distress. Only nine of
the Mastiffs, the Pug and five cats were taken by the Society.
The petitioner conplained that he had not been given enough

time to repair the kennels.
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[41] M. Kokoska said he would follow up with the petitioner
to see that the standard of care for the remaining ani nals was
acceptable, and the petitioner advised that communi cation

shoul d be through his | awer.

[42] The | arge nunber of animals and their size created
problens for the Society in providing for the animals. On
July 30, 2004 a notice of seizure and notice of disposition
was served by registered mail on the petitioner. The notices
were pursuant to s. 11 and s. 19 of the Act. The notice
indicated that the Society intended to di spose of the aninals

within 14 days after nmailing the notice.

[43] The petitioner did wite to the Society on July 29, 2004
objecting to the seizure, and stating that the animals were
not to be sold or altered in any way until the court
proceedi ngs had been concluded. He was not seeking to be

heard by the Society at that tine.

[44] In response to the notice of disposition, the petitioner
wote a letter on August 9, 2004 asking for an extension of
time to retrofit his kennels to the standards set out in the

Canadi an St andards of Kennel Operations.

[45] The petitioner’s counsel wote to the Society on August

11, 2004 asking for the return of the animals, and asking the
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Society what its intentions were, and seeking copies of al
particul ars, including a copy of the warrant. The Society
confirmed by letter dated August 12, 2004 that its intention

was to dispose of the aninmals.

[46] On Septenber 1, 2004, petitioner’s counsel again faxed a
letter to the Society opposing the disposition of the aninals.
The Society, through its counsel, responded on the sane date.
The letter of Septenber 1, 2004 from counsel to the Society,
referred to the rules of natural justice, including an
opportunity to know the cl ai m made and the evidence in support
of that claimand an opportunity to be heard. Anong ot her

things, the letter denanded:

e the Society advise counsel of the justification for
the seizure of the animals, and the evidence in

support of that;

e an opportunity for the petitioner to be heard,
including a full hearing with witnesses to
determine if the animls should be returned or

di sposed of.

[47] Aletter fromthe Society s counsel in response confirmns
that the aninmals were taken pursuant to a search warrant and

the authority of the Act, because they were in distress. The
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letter confirns that the notice of disposition had been
mai | ed, and that the Society was proceeding with the

di sposition of the aninals.

[48] The letter stated that the petitioner had an opportunity
to know the clains and evi dence agai nst him because of the
information to obtain a warrant was on file in the Kam oops
Court Registry of the Provincial Court and could be viewed

t her e.

[49] Further correspondence was exchanged between counsel on
Sept enber 2, 2004. On Septenber 9, 2004, the Society’s
counsel advised the petitioner’s counsel that the dogs had
been di sposed of, and two of the cats had be euthani zed

because they were in critical distress.

[50] It cannot be reasonably said that the petitioner was not
aware of the concerns of the Society, or the reasons for the
animals being renoved fromhis care. The photographs of the
state of the prem se at the tinme of inspections and the
apprehension clearly denonstrate that the petitioner was

unabl e to adequately care for the aninals.

[51] It would appear that the Society had concl uded the
petitioner was unwilling or sinply unable to renedy the

concerns that had been raised. The Society did receive
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correspondence fromthe petitioner and his counsel, sonme of
whi ch was confrontational, sone of which offered to renedy the
concerns about the kennels and the care of the animals to the

extent he was able to end a given tine.

[52] The petitioner’s and counsel’s letters indicate that the
petitioner believed that the vet in attendance had not

aut hori zed the taking of the animals. The affidavit of the
veterinarian sworn Cctober 22, 2004 nakes it clear that the
veterinarian’s position that it was not his decision as to
whet her the ani mals shoul d be apprehended and, therefore, he
does not authorize the apprehension of aninmals. However, it
is also clear fromhis affidavit and his description of the
prem ses, that he recommended certain animals be renoved “on
the basis that the conditions were such that those animals
woul d inevitably be deprived of an acceptable m ninal standard
of care and at | east sone of these animals were injured, sick,
in pain or suffering.” The veterinarian's opinion that the
renoval was justified was “based on the m ninal space

all otnent for those dogs, and the poor housing and ani mal
husbandry afforded to these animals.” The vet al so
recommended the renoval of the cats and the Pug. The Pug had
chronic ear infection and untreated bilateral ear mte

i nfection.
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[53] The vet recommend to the petitioner that he seek

i mredi ate veterinarian advice and treatnent for the dogs which
were not taken in to custody, and advised himthat the cherry
eye condition of at |east some of the animals could be treated
surgically. The vet concluded that the animals showed indicia

of “long-term negl ect.”

[54] It is unfortunate that the Society did not correct the
petitioner’s m sapprehensi on about the opinion of the

veterinarian that was raised by the petitioner’s counsel.

[55] There was a history of dealing and conmuni cati on between
the Society and the petitioner. The petitioner’s responses to
the concerns raised by the Society had clearly been inadequate

up to the tinme the aninmals were seized.

[56] A large nunber of aninmals were seized. The value is
difficult to determine. The petitioner told M. Kokoska he
sells the animals for $1,500.00 for a hone quality animal, and
$2,500.00 for a show quality animal. Cbviously, he was having
troubl e disposing of the aninmals hinself. | agree with the
Society that it does not have a duty to obtain the “best
price” for the animals. It is not a commercial organization
and it cannot operate as a pet store. It nust act reasonably
in the exercise of its discretion of disposing of the aninals

and the way in which it does so (Wir v. Ontario Society for
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the Prevention of Cruelty to Animals, [1999] O J. No. 3516

(Ont. . J.).

[57] The respondent’s decision or policy to require that the
ani mal s be neutered when they are adopted out is not an
unreasonabl e fettering of their discretion when they dispose
of animals. They are not required to obtain the best
commercial value or price for animals. 1In fact, they have
difficulty disposing of such a | arge nunber of animals at any
one tinme, the sane way that the petitioner hinself did. It is
consistent with the purposes of the Act to relieve the
suffering of animals, to try to prevent the over-popul ation of
animals. One way to do this is by having the aninals which

t hey adopt out neutered.

[58] These are large aninmals which require a great deal of
food and room The petitioner was having difficulty in
providing for them and they created stress on the Society’s
resources as well. The Society could not keep the aninmals

i ndefinitely.

[59] The Society had al ready arranged for the disposition of
the Mastiffs to two separate rescue societies by Septenber 1,
2004. The Society informed the petitioner of this on

Sept enber 9, 2004, but the evidence does not suggest that
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there was any problemin delaying the disposition for a short

period of tinme to receive the petitioner’s position.

[60] Despite the nunmber and potential value of the animals in
this case, | find that an oral hearing was not necessary.
However, | do find that the Soci ety should have received the
witten position of the petitioner and considered it before
di sposing of the animals. It was not necessary for the
Society to spell out its concerns or evidence in any nore
detail than had already been done, nor was it necessary to
give the petitioner nore than a brief period of tinme to

provi de his position, and his plan to renedy the concerns of
the Society. He already had one nonth to do so before the

ani mal s were di sposed of.

[61] | do not wish to be critical of the Society and consider
the difficult situation they were faced with. It is
under st andabl e that the Society woul d have concl uded that the
petitioner, despite his best intentions, would sinply be
unable to renedy the problens. He had not done so from
January to July, and there was no reason to expect that he
woul d be able to on short notice. Had the Society given the
petitioner a fuller hearing, the results may have been no

different.
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[62] | accept that the petitioner was concerned about his
animals, but it is apparent that he was sinply incapabl e of
providing themw th the mnimal care they required. This
inability, whether it was physical, financial or both, is
apparent fromthe affidavits of M. Kokoska, the veterinarian,
t he ot her constables who attended at the residence and the

phot ogr aphs of the kennels.

[63] If the aninmals had been di sposed of before the Septenber
1, 2004 letter frompetitioner’s counsel, or if the evidence
suggested it was not possible for the Society to delay the

di sposition one or two days after receipt of the letter,
woul d have found that the petitioner had not taken the
opportunity he had to present his position to the Society.
However, when the Society received the letter of Septenber 1,
it should have given the petitioner a short period of tinme to
expl ai n how he proposed to properly care for the animls and

to denonstrate that he was capabl e of doing so.

[64] The petitioner is entitled to a declaration that he did
not receive the type of hearing that he shoul d have before the
Soci ety disposed of the animals. However, he is not entitled
to a declaration that the decision was void, or any order
setting aside that decision in that the aninals have al ready

been di sposed of and cannot be returned.
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[65] | have sone synmpathy with the respondents’ position.
Based on what was communi cated to the petitioner and the

physi cal condition of the kennels, and the animals that are
obvious in the photographs attached to the affidavit, it
shoul d have been quite obvious to the petitioner what the
concerns were. Despite the nunerous attenpts by the Society’s
officers to have these problens renedied, it would appear the
petitioner was sinply unable, whatever his intentions may have
been, to deal with the problens. This could have been through
| ack of noney or sinply lack of ability. That being the case,
the respondents may have believed there was no need for any
further hearing. They may have believed the petitioner nust
have known what the problens were and had been given
opportunities to address them and sinply been unable to. They
may have believed that there was nothing in any of his

comruni cations that indicated any change in his ability to do

so, despite his professed intent to do so.

[66] The petitioner’s position in response would be that may
apply to the original seizure of the aninmals, but

subsequently, he and his counsel both wote letters objecting
to the disposition of the animals, and requesting particulars
of the conplaints. He also argues that his second letter to

the Society, that he wote on his own, indicates his
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willingness to conply with whatever requirenents they had to
I nprove his kennels, and seeks particulars. He would also
argue that he did take sone steps to inprove the kennels and

was prepared to take others.

[67] The matter was further conplicated by the fact that the
petitioner did not make it clear that he wi shed to have a
heari ng of sonme sort until his counsel’s letter of Septenber

1, 2004.

[68] The petitioner has obtained the declaration he sought,
but only after abandoning the other clains he nade in the
petition dealing with the initial taking of the animals. It
is clear, based on the evidence before nme, that the petitioner
had Iittle, if any, chance of success on the issue of the
taking of the animals. In addition, the petitioner did not
really seek any formof hearing until the date the animals
were about to be disposed of. | have al so concluded that the
petitioner was not entitled to the type of hearing which he
was claimng, or one that included the opportunity to exam ne

and cross-exam ne w tnesses.
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[69] In the circunstances, | find that the petitioner has only
been partially successful in this application. Therefore,
find that each party should bear their own costs.
“R E Powers, J.”
The Honourable M. Justice R E Powers
Novenber 26, 2004 — Revi sed Judgnent

Corrigendum i ssued advi sing that on page 8, paragraph 15, it
shoul d read “bi nding” and not *“binging”.

On page 23, paragraph 49, it should read “euthanized” and not
“euphoni zed”.
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