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[1] THE COURT: | have before ne today the matter of N cole
St. Marie and Mchel Petulli as plaintiffs versus British

Col unbi a Society for the Prevention of Cruelty to Animals and
Speci al Provincial Constable Bradley Kuich. The pleadings

al so nane the Attorney General of British Col unbia as
defendant, but | amtold by plaintiffs’ counsel that that is

in error.
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[2] The matter cones before ne today by way of an 18A
application brought on behalf of the defendants, and the
notion seeks as its first head of relief, the bal ance of which
is alternative relief, an order for final judgnment, which

take it to be an order dismssing the plaintiffs’ action

agai nst the defendants. The notion which brings the matter
before ne was prepared and dated Decenber 20, 2004, and served
on plaintiffs’ counsel approximtely at that sane tinme or very
shortly thereafter. It was actually filed on January 5, 2005.
The notion is supported by eight, by ny count, affidavits, al

sworn on behal f of the defendants.

[3] Despite the passage of tinme since the preparation of the
original notice of notion and service of the same on the
plaintiffs' solicitors, the plaintiffs have taken no specific
steps in response to the notice of notion. There has been no
attenpt to schedul e exam nations for discovery of any of the
defendants, either an officer of the Society or the personal
def endant hinself. There has been no application brought
before this court for a direction that there be

cross-exam nation on affidavits of any of the affiants. There
has been no affidavit response prepared by or on behalf of the

plaintiffs in direct response to the notice of notion,
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al t hough, as | have already noted, affidavits were filed by

the plaintiffs in August of 2004.

[4] In effect, the position of the plaintiffs’ counsel, at
this point intime, is that his clients are so inpecunious
that they have been unable to respond to the material; that
froma conparison of the affidavit material filed in support
of this notion and to the affidavits of his clients in August
of 2004, | ought to find nyself in a position where | cannot
find the facts necessary; and that it would be just and
convenient for the plaintiffs to be entitled to have a viva
voce trial in this matter. 1t was only upon attendance at
court today that plaintiffs' counsel indicated to defence
counsel that he took the position that a Rule 18A disposition
of this matter was inappropriate and would be unfair. That is

t he procedural background.

[5] The factual background is this: the defendants renoved
fromthe plaintiffs sone 16 dogs on June 30, 2004. The June
30, 2004 renoval of the dogs foll owed upon three previous
attendances by the defendant society and its enpl oyees at the
plaintiffs’ property, and exam nations on each occasion of the
conditions that the dogs were in, the first two of which were
in February of 2004 and the third of which was on June 17 or

18, 2004.
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[6] The 16 dogs were renoved pursuant to the provisions of
the Prevention of Cruelty to Animals Act, R S.B.C. 1996,

c. 372, based upon the opinion reached by the personal
defendant in this matter that the dogs were in distress, and
that is ordinary distress as defined in s. 11 of the Act.
Section 11 of the Act says that “if an authorized agent”, and
there is no question that Special Provincial Constable Bradl ey
Kui ch was an aut horized agent, “is of the opinion that an
animal is in distress and the person responsible for the
animal (a) does not pronptly take steps that will relieve its
di stress, or (b) cannot be found inmediately and inforned of
the animal's distress, the authorized agent may, in accordance
with sections 13 and 14, take any action that the authorized
agent considers necessary to relieve the animal's distress,
including, without limtation, taking custody of the anim

and arranging for food, water, shelter and veterinary

treatnment for it”.

[7] In my view, there is a conpelling body of evidence before
nme that the animals, collectively and individually, were in
distress as defined in s. 11 of the Act. Each had different

i ssues or conbinations of issues, but there can be no question
that there was sufficient evidence for Special Provincial

Constable Kuich to arrive at the opinion that the animals were
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in distress arising froma |lack of water, a |l ack of food, a

| ack of proper shelter, and a | ack of veterinary care. Having
arrived at the conclusion that the animals were in distress,

it follows that | am satisfied Constable Kuich acted
reasonably in directing a renoval of the animals and effecting

a renmpval of the aninmals on June 30, 2004.

[8] Having arrived at that conclusion and | ooking, then, at
the statement of claimin this matter which sets out the claim
of the plaintiffs, | amsatisfied that the plaintiffs have not
made out a case for any of the relief sought in the statenent
of claim and consequently | dismss the plaintiffs' claim

agai nst the defendants.

“A.J. Beanes, J.”
The Honour abl e Madam Justice A.J. Beanes
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